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No. 21979 
IN THE UNITED STATES COURT OF APPEALS 


HOR tne MENT CLRCULY 


REUBEN G,. LENSKE, 
Appellant, 
Vie 
fou, SERCOMBE, coma, 


Appellees. 
APPELLEES' BRIEF 


Appeal from the United States District Court 
fOr whe Pistvier ot Oregon 


THE HONORABLE JOHN F. KILKENNY, Judge. 


STATEMENT CONCERNING JURISDICTION 
The complaint (c.7.7 1) cites the following 
authorities for invoking jurisdiction of the district court. 


Censtitutioen of Lhe United suates, 
Amend vy, 2mend. ALV 


42 USCA §§ 1981-1988 
28 USCA §1343 


1 The Clerk's Record is referred to herein as "C.T," 
The Reporter's Transcript is referred to herein as "R.T.° 
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Seave ex®rel Oregon State 
Bary. Lenske, 243 Or 477, 
4o5 P2d 510, 4o7 P24 250 
1965) cert den 384 uS 943, 
@ Sac 1460R 16 LeaZarsii 
reh den 384 US 1028, 86 S Ct 
1920, 16 Led2d 1047 
Raewdastric> court hela that at did novenave 
"jurisdiction" to conduct an appellate review of the 
decision of the Oregon Supreme Court (C.T. 62, 70, 71). 


Lenske v. Sercombe, 266 F Supp 
609 (D Or, 1967) 


Appellees° agree that the district court did not have such 
Boresadrebion, DOth Terlthie reasons set forth th iudee 
hadkenny's Opinion and for the reasons set torth in this 
Deen, 
ihis Courtehas jurausdiction to hear this apoec® 
pursuant to 28 USCA § 1291. 
STATEMENT OF THE CASE 
A. Summary of Facts 
The underlying facts are Containedsin two culmten.s 
of the Supreme Court of the State of Oregon, which are, by 
reference, expressly made a part of the complaint (C.T. 1). 
angie Gog ites WOhdsiatelay sieishee Isieh¢ 
v. Lenske (Sep 9, 1965) 243 or 
477, 405 P2da 510 
State ex rel Oregon State Bar 
v. Lenske (Nov 3, 1965) 243 Or 


477, 484, 407 P2d 250, cert den 
384 us 943, 86 S ct 1460, 16 


2 Appellees respectfully suggest the death on July 165 
1967, of Philip A. Levin, one of the appellees herein. 
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Led2d 541, reh den 384 uS 
mO23, 86S Ct 1920, 16 Led2d 
1047 
In summary, these facts are as follows: 
While appellant was a member of the Oregon State 
far, he was convicted in the United States District Court 
mn Orezon of income tax evasion. The Oregon State Bar 
feomled with the Oregon supreme Court a certified copy of 
ome judament of conviction. On the basis of that conviction 
and pursuant to Rule I of the Supreme Court Rules for the 


S 


Admission of Attorneys~ then in effect, the Oregon Supreme 
Court summarily suspended appellant from the practice of 
law. Appellant was notified of the order of suspension 
(Lenske deposition, pp 9-10). Thereafter, at the instance 
of the Oregon State Bar, an original contempt proceeding 
in the Oregon Supreme Court was instituted against 
opps in which it was charged that he had violated the 
court's order of suspension by continuing to practice law 


and by holding himself out to the public and members of 


the Bar as eligible to practice law. An order to show 


3 "Rule I. Suspension after conviction of crime 

"Whenever it appears to the Supreme Court that 
any member of the bar has been convicted of a mis- 
demeanor involving moral turpitude or of a felony, 
the Court may summarily suspend such member. * * * 
The SUSPENS1On sual leconumuce laut the member is 
reinstated by the Court." / Reprinted at 235 Or, 
Rules for Admission of Attorneys in Oregon 
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cause was issued, appellant appeared, and the Oregon Supreme 
Geurt appointed a referee for the purpose of holding a 
hearing, taking testimony for that court, and making findings. 
After the hearing before the referee and entry of 
findings by the referee, the Supreme Court of Oregon found 
that appellant had committed acts constituting the practice 
of law while having knowledge of the entry of the order of 
his suspension from the practice of law. The court con- 
cluded that appellant was guilty of criminal contempt 
of that court because of his violation of that court's 
order of suspension. The court sentenced appellant to 
pay a fine of $500 or to serve out such time in jail. 
Appellant filed a petition for writ of certiorari 
with the United States Supreme Court, 


Exhibit No. 2 to Lenske deposition 
(identified at p 34) 


which was denied, 


384 us 943, 86 S Ct 1460, 
16 Led2a 541 (1966) 


and a "Petition for Rehearing and Reconsideration of 
Peritiensfior writ of Certiorar:, " 


Exhibit No. 3 to Lenske deposition 
(identified at p 34) 


which was also denied 


SG4US 1028.06 Gc Ct 1920), 
16 Leaza 1047 (1966. 


B. This Litigation 
Appellant then filed this action in the United 
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States District Court in Oregon, naming as defendants 
the individual members of the Supreme Court of Oregon, 
the individual members of the Board of Governors of the 
Oregon State Bar, the Clerk of the Supreme Court of 
Oregon, the secretary of the Oregon State Bar and the 
attorney who acted for the Oregon State Bar in the prose- 
cution of the criminal contempt proceedings against 
appellant (C.T. 1-2). 

The complaint contains a variety of alleged 
violations of appellant's federal constitutional rights 
during the state court proceedings (C.T. 2-4). The 
complaint prays both that the suspension and contempt 
orders of the Supreme Court of Oregon be declared void 
and that the defendants be restrained and enjoined from 
doing any act toward enforcing the same (C.T. hy. 

The three defendants who had been served (the 
Clerk of the Supreme Court, the secretary of the Bar and 
the attorney for the Bar), filed an answer (C.T. 5). 
They subsequently moved for summary judgment on the 
following grounds (C.T, 20-21): 

ds No effective decree could be framed against 
ems 

Cn An act of Congress--28 USCA §2283--precluded 
the relief plaintiff was seeking; 

Sn Under established principles of federal- 


state judicial comity, res judicata and 
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HUbESdtevion, the district court should 

decline to entertain the action; and 
4, Plaintiff was validly convicted of contempt. 

At the initial hearing on the motion for summary 
mecement., counsel for the answering defendants requested 
faer the court first comsider the jurisdictional and pro- 
moral Matters raised in points 1, 2 and 3 of the motion 
and reserve for later determination, if necessary, the 
questions raised by point 4, which would involve a 
Consideration of appellant's constitutional charges 
(R.T. 38-39, 42-43, 59-60). The court acceded to this 
request (R.T. 39, 60-61). 

After the hearing, appellant served the other 
defendants who in turn filed answers (C.T. 41, 48) and 
also moved for summary judgment (C.T. 45, 52). The 
defendants named as members of the Oregon State Bar based 
their motion upon the same grounds urged in the motion 
Previously tiled (€,0, 52-535), “Ihe members of the Oregon 
Supreme Court based their motion on the same grounds except 
that they did not urge that no effective decree could be 
entered against them (C.T. 45-46). 

The district court granted the motions for 
summary judgment on the grounds that, as to all defendants 
other than the members of the Oregon Supreme Court, no 
erfective decree could be framed and that. sas to the 


individual members of the Oregon Supreme Court, the district 
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eourt should not attempt what, in essence, would be an 
appellate review of the state court proceedings (C.T. 62, 


io 71). 


Lenske v. Sercombe, 266 F 
Supp 609 (D Or, 1967) 


Appellant then appealed to this court (C.T,. 67). 
This court has since reversed appellant's 
macome Lax Conviction, 


Lenske vy. United States, 
Fed (Cir. giue 20, 
1967) 


and the Supreme Court of Oregon has since lifted the 
suspension order, thus allowing appellant to again practice 


law. 
In re Lenske, 85 Or Adv Sh 
No. 6 (Oct 24, 1967) 


C. Question Notperesenved 
At the outset, it should be noted that appellant's 


4 Rule 8.05 of the Rules for Admission of Attorneys 


in Oregon, presently in effect and the successor to 
Rue ly supra, provides. 
"Suspension after conviction of crime. 

"Tf it appears to the Supreme Court that a 
member of the Oregon State Bar has been convicted 
of a misdemeanor involving moral turpitude or of 
a felony, the Supreme Court may suspend such 
member summarily. A judgment on a plea of nolo 
contendere is considered a conviction within 
the meaning of this rule. Rules of procedure 
relative tO CrsclplimendO nou an ily= 20 a 
suspension under this rule. The suspension 
continues until the individual is reinstated 
by the Supreme Court. If it is made to appear 
to the Supreme Court that the conviction is 
reversed on appeal, the suspension imposed under 
tis awe Siiad eve TREEeA Reprinted at 243 
Or, Rules for Admission of Attorneys in Oregon 
pp 28-29 _/ (Emphasis added). 
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3. Even if 28 USCA § 2283 is not a bar to 

ievenae of the injunction, should the district 

Coume munder secepted principles of jurisdiction, 

comity and res judicata, decline to review 

appellant's charges? 

SUMMARY OF ARGUMENT 
ihe sac Gnesiomldve Cismissed 2s eueuall 
defendants other than the members of the Supreme Court 
mamOnecan because no etrective decree can be entered 
against them. In addition, and as to all defendants 
including members of the Supreme Court of Oregon, 28 USCA 
§ 2283 prohibits the injunctive relief prayed for in 
the complaint. Even if 28 USCA § 2283 is not a bar to 
Mesiance Of the tagunetron, the federal distrie® cours 
properly declined, under accepted principles of juris- 
diction, comity and res judicata, to review appellant's 
charges. 
ARGUMENT 
nf 

NO EFFECTIVE DECREE CAN BE ENTERED AGAINST THE 

DEFENDANTS OTHER THAN THE INDIVIDUAL MEMBERS OF 

THE SUPREME COURT OF OREGON. 

The object of the complaint is to obtain an 

injunction enjoining all the defendants from taking any 
action to enforce the suspension and contempt orders of 


the Supreme Court of Oregon. Such an injunction entered 
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against all defendants other than the members of the Supreme 
Court of Oregon would be a meaningless, futile and useless 
Met. As pointed out by the district court, 266 F Supp at 
611-612, the Supreme Court of Oregon has exclusive juris- 
diction under its common law and statutory powers to 
suspend, disbar or reprimand members of the Oregon State 
par. 


Jenikeinse Vv. Creson State Bar, 
241 Or 283, 405 P2d 525 (1965) 


ORS 9.480 

ORS 9.540(4)> 
Po most, the Oregon State Bar has only the limited power 
mo recommend to the Supreme Court of Oregon the suspension, 
Puevarmeny, Or reprimand of a lawyer. 

ORS 9.540(1)? 


Jenkins v,"Oreren State Bar, 
supra 


The defendants, other than the individual members of the 
Supreme Court of Oregon, have no standing or authority to 
enforce or refrain from enforcing the suspension and 
contempt orders. 
Clark v. State of Washington 366 F2d 678 (9 Cir, 1966) 

This case involved a factual situation remarkably 
analogous to the instant case. Clark was disbarred from 


the practice of law by the Supreme Court of Washington. 


5B Reprinted xh Appendix 
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The Supreme Court of the United States denied certiorari 
and rehearing. Clark then brought this action against the 
State of Washington and the Washington State Bar Association 
under a Civil Rights Act, 42 USCA § 1983, alleging that the 
disciplinary proceedings were conducted in such manner as 
mo violate his rights under the federal constitution. He 
sought a decree to vacate the judgment of disbarment, an 
injunction to restrain the defendants from revoking his 
license to practice law, an order to require the defendants 
to restore him to the list of active members of the Bar 
Association and damages. In affirming the dismissal of 

me action by the district court, this court stated with 
respect to the Bar Association: 


"The Bar Association had power to and did 
recommend to the Washington Supreme Court that 
it disbar Clark, R.C.W. 2.48,060, but it had no pow- 
er to and did) not ovsbar him. That powers, te- 
gether with the power to 'admit and enroll 
attorneys in the state of Washington,! is ex- 
clusively in the Washington Supreme Court. fn 
re Bruen, 102 Wash. 472, 476, 172 Pac. 1152, 
1153; In re Simmons, 59 Wn. 689, 369 P.2d 
947, 956. 


"ht followsethacewie cirieccive decree Cat 
be framed against the Bar Association to afford 
Clark the relief he seeks in this action. The 
Supreme Court has stated that dismissal of an 
action is warranted when an indispensable party 
(the Supreme Court of Washington in this case) 
is not made a party to the action. See Williams, 
et al v. Fanning, Postmaster of Los Angeles, 232 
Uceso,, Sosmiaees v leiemcncan., 109 F.2d 
eee dS 


"We therefore hold that the district court 
did not err in dismissing the action against the 
Bar Association." (p 682) 
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Hackin v. Lockwood, 361 F2d 499 (9 Cir, 1966), 
eert den US O S Ct if LedZcnso 

Hackin brought an action in the federal district 
court of Arizona against the individual justices of the 
Supreme Court of Arizona and The State Bar of Arizona, 
claiming that the defendants had violated his federal 
constitutional rights in regard to certain rules of 
admission to practice which denied him the right to take 
the Arizona Bar examination. With respect to The State 
Bar Ol Arizona, this court sav: 

"The State Bar of Arizona is not an appropriate 

party to the suit because it cannot promulgate 
or change the rules governing admission to 
Practice An Arizona, “Its Board of Governors 

can suggest rules to the Arizona Supreme Court, 
and Gan (ent orces tiem, sbutecnLy Wain the approval: 
of the Arizona Supreme Court. Arizona Revised 
Statutes §32-237, subsec. 2 (1956)." (p 500) 

HE 1S axiomatic sthateascourtewi li mot cutertain 
aecause where any decree entered will be inefiectual iio 
effective decree can be framed against any of the defendants, 
other than the members of the Supreme Court of Oregon. The 
judgment of dismissal as to the defendants other than 
the members of the Supreme Court of Oregon should thus 
Delat firmed. 

ace 
28 USCA § 2283 PRECLUDES THE ISSUANCE OF THE 
INJUNCTION PRAYED FOR IN THIS ACTION. 


The authority Gi federal eeurcs to enjoin pro- 


ceedings in state courts has been severely limited by 
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Congress. 
28 USCA § 2283 


"A court of the United States may not grant 
an injunction to stay proceedings in a State court 
except as expressly authorized by Act of Congress, 
or where necessary in aid of its jurisdiction, 
or to protect or effectuate its judgments." 


Appellant would apparently rely upon 
42 USCA_§ 1983 


"Every person who, under color of any 
Statube, ordiiwance, regulation, custom, or 
Wsace, Of any State or Territory, subjects, Or 
eauses to be s@bjected, any citizen or the 
United States or other person within the 
JU sdicLaGnethenecon tO the deprivation on canny 
Mights, PRivideses, Or ammunicvics secured by the 
Constitution and laws, shall be liable to the 
Party injured am an action ac law, suit 20 
equity, or other proper proceeding for redress." 


The question, then, is whether the euactmiehia 
equity" authorized by § 1983 is an exception to § 2283 as 
a proceeding "expressly authorized by Act of Congress." 
On that question there is strong case authority holding 


that a suit under § 1983 is not an "expressly authorized" 


o 


exception to § 2283 and, thus, that 28 USCA § 2283 prohibits 
hie issuance Of an vinjunctaon. 


Goss v. State of Illinois 
3i2 Ped 257, ecoom(¢ Gan, Loca) 


Smith v. Village of Lansing 
241 Bed 656, 7059"(7 Cir, 1957) 


Baines v. City of Danville 337 Fed 
579 (4 Cir, en banc, 1964) cert den 
381 US 939, 85 S Ct 1772, 14 Led2d 
702, reh on other grounds (removal) 
357 med 756m petition for wat of 
certiorari on that other ground 
(removal) only filed, 34 Lw 3308 
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aLtiirmed per curiam on that 

other ground (removal) 384 US 

890, 86 S Ct 1915, 16 Led2d 996, 

reh den Bo> Us CoO,” 8 et 

meee, Ged2d= iz 

Chaffee v. Johnson 229 F Supp 

yus, 447 (SD Miss, oo ea ned 

352 F2d 514, cert den 334 U 

656, 66°S Ct 1582 16 ane 553 

Cameron v. Johnson 262 F Supp 

873 (SD Miss 3-judge court, 1966) 

Probable jur2s noted US s 

5 Wt Leded I5 
36 LW 3126 (0 Oct “9, 1967) 
ihe case Nostesimilarivo thewhensicecase is 
Goss v. State of Tllinois 312 Fed 25 We Gale, ee 
Here, the plaintiii, woo had been named as 

corespondent in a divorce suit, discussed the divorce suit 
on his local television show. His discussions resulted in 
mis being held in criminal contempt Mewthe state divorce 
court. The Supreme Court of Illinois ultimately affirmed 
the contempt conviction, and the Supreme Court of the United 
States denied certiorari and rehearing. Plaintiff then 
filed an action in the federal district court against the 
state, the county sheriff and the county district attorney 
asking for a declaratory judgment that his civil rights 
(freedom of speech and freedom of the press) would be violated 
if the mittimus for his arrest was not held void and its 
enforcement permanently enjoined. 


The district court granted the injunction, buL tae 


Seventh Circuit reversed, saying, with respect to § 2283: 
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"Several decisions have pointed out that 
Piteesecel on las MOL been modified nor is an 
Ee cepploneengrarved thereon by the terms of 
the Civil Rights Act (42 U.S.C. § 1981 et seq.) 
or the Declaratory Judgment Act (28 U.S.C. 
Peco lect ced.) od Heinz Coy. Owens, 
Becur.. leo Filed 505; Great Lakes Dredge & 
Weck Co. v. Hufiman, 319 US 293), 63,5.Ct. 1070, 
op lend. WO7s snath v. Village of Lansing, 
ey eet Zee oOscemcon Vibarry 6 Cir. 
Boot. cdmeeun. 

"Although we have heretofore held herein that 
the District Court hadgnc jurisdicticn of thas 
cause, in any event, 28 U.S.C. § 2283 would bar 
wie Assumpbvon Gr Jurisdiction. No acl of 
Congress has authorized an exception to § 2283 
Hhwech would coversunis case, There is no 
PMCeNCiimOla LeOcrailecour, LO be provected. 
Mie wciauces tmeaide ol Jurisdiction: hag no 
application under the facts of this case." 


(p 259) 
Mhere is a decision of the Third Circuit noliding 
that a suit brought under 42 USCA § 1983 is an exception 
fomee USCA § 2233 


Cooper v. Hutchinson, 184 F2d 
iilg, 124 (3 Cir, 1950) 


However, there is no discussion whatever of the question 
and the opinion accordingly provides no rationale for the 
ne leing. 

On October 9, 1967, the United States Supreme 
CourG noted probable jurisdtctaon im avcase in which one 
of the questions to be argued is whether a suit under 4a 
USCA § 1983 is excepted from the prohibition of 28 USCA 
Sy BE csih 

Cameron v. Johnson (No. 699) 
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WHETHER OR NOT 28 USCA § 2283 IS A BAR, THE 
LOWER FEDERAL COURTS SHOULD DECLINE, UPON 
PRINCIPLES OF JURISDICTION, COMITY AND RES 
JUDICATA, TO INTERFERE WITH THE PROCEEDINGS 
OF THE OREGON SUPREME COURT IN THIS CASE, 

Whether or not 28 USCA § 2283 is a bar, the fact 
is that federal courts consistently have refused and are 
refusing to hear such cases as the case at bar. The 
refusals are based upon principles of jurisdiction, 
comity or res judicata, or a combination of those 
eranciples, 

a. JuUrisdteri on 

Appellant is in effect asking a federal court to 
exercise appellate jurisdiction over the Supreme Court 
of Oregon. The Supreme Court of Oregon suspended appellant 
from the practice of law. Subsequently, he practiced law 
and was adjudged in contempt of court. Certiorari and 
rehearing were denied by the United States Supreme Court. 
The contempt conviction is a final judgment. Several 
federal courts faced with similar circumstances have dis- 
missed the actions on the ground that the final state 
court judgments were not subject to review by the federal 
district court. These decisions point out that the federal 
district court generally has only original jurisdiction 


and that the only federal court which can exercise appellate 
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Bucisdiction over state court judgments is the United States 
Supreme Court. Examples include: 


IROOMEI Wy IWaGleisnoy Wise Co. 
Pose 13, 44 Sch 140, 6e 
Led 362 (1923) 


Ash v. Northern Illinois Gas 
Company 362 F2d 148, 151 (7 Cir, 1966) 


Schroeder v. State of Illinois 
354 F2a 561, 563 (7 Cane, 1965) 
cert den 384 Us oe 86°S Ct 
1862, 16 Led2d 682 


Goss v.State of Illinois 312 Fed 
2575 259m 7 Cir oS) 


Drawdy Investment Company v. 
Leonard 261 F2d 226 (5 Cir, 1958) 


Williams v. Tooke 108 F2d 758 
5 Cir, VOlO) eert dem 311 Us 
5omeoimis Cl eos Led 19 


Meweointed Cul Dy Chie districy. court an the case 
at bar, 266 F Supp at 612, the rule is well established in 
the analogous area of disbarments that the lower federal 
courts do not have "jurisdiction" to review state court 


decisions. 


fabely Vacutton.. 510 P2dmloye( 10 Cir, 1062) 


"The petitioner, Gately, formerly a 
practicing attorney in Colorado Springs, Colorado, 
relying upon one of the provisions of the Civil 
Rights Aét, 42 UNS .GR S 19es) breusht this 
action against members of the Supreme Court of 
Colorado requesting, anwnis prayer for relief, 
Ameeuder (directiniz thaws lourg to set aside 
an order of disbarment and damages in the sum 
of $500,000. This is an appeal from an order 
dismissing the petition upon the ground that 
the federal district court was without juris- 
diction to award the relier prayed for. 
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"The Supreme Court of Colorado has exclusive 
PUMIsdLeo. One tO acho auvorneys oO Practace in the 
Colorado courts and to strike them from the roll 
for misconduct. Colo.Rev.Stat.1953, §§ 12-1-1, 
12-1-8. The federal courts do not have jurisdic- 
tion to review an order of the Colorado Court dis- 
barring an attorney in that state for personal 
and professional misconduct. Selling v. Radford, 
B43 UsSeetGemme Ct. 307, CISEaEd6 505. Scemineze 
MacNeil, 1 Cir, 266 F.2d 167, cert. denied 361 U.S. 
Comm co S.Ct, 120mg LeBd.2d 103; inere Noel 
8 Cir., 93 F.2d 53 In re Bennethum, D.Del., 196 
Besupo. Slle Inege Cuaw, N.D, Ohio, 161 F.Supp. 
@ilcne aon diomCira.meos) "2c O05, Keelleyey. Evana. 
DeOr., 27m. 520, appeal dismissed 267 U.S. Gor, 
HeeceCte Gl OOwGnEde J2o, In Theard v2 Unived 
Staves, 254 Use. 27ee 281, 7 Sa@iwe we74, 1276, 

1 L.Ed.2d 1342, the Supreme Court said: 


TG is noeeson lil SaCcouryenexecpu Waiulien 
the narrow limits for review open to this 
Court, as recently canvassed in Konigsberg v. 
Cali fornia, 353 U.cumeoe, S7meact. een 
L.Ed.2d 8107, and Schware_v. Board of Bar 
Examiners, 6353 U,S eoem7 1) Sect. 752.0 th. Bde 
2a 7967, to sit in judgment on Louisiana dis- 
barments, and we are not in any event sitting 
in review of the Louisiana judgment. While a 
lawyer is admitted into a federal court by way 
of a state court, he is not automatically sent 
out of the federal court by the same route. 
The two judicial systems of courts, the state 
judicatures and the federal judiciary, have 
autonomous control over the conduct of their 
officers, among whom, in the present context, 
lawyers are anciluded, * * *' 


"Me limits of review referred to are violations, 
in the course of disbarment proceedings, of the 
due process or equal protection clauses of the 
Fourteenth Amendment, and a petition for a writ 
of certiorari to the Supreme Court of the United 
States is the only method by which review may be 
had. In re MacNeil, Sree (p 108, emphasis 


added). 


ACcond: 


Howard v. United States District 
Court Trorwbist of Golo, 31S se2a 
Be ie 23 (10 Cir 1963) 


Jones v. Hulse 267_F Supp 37 (ED Mo, 1967) 


The Dlaantiti an avvorney, contended thay has 
Hederal constitutional rights were violated in a suspension 
proceeding. He filed an action to enjoin the chairman and 
members of a state bar committee and the Clerk of the 
Missouri Supreme Court from initiating, taking or parti- 
ecipating in any action to enforce a mandate of the 
Missouri Supreme Court suspending plaintiff's license 
to practice law. The defendants moved to dismiss and, 
in the alternative, for summary judgment. The court dis- 
missed the action on the ground it lacked jurisdiction 
over the subject matter, stating: 


"Tt is well settled that Federal courts 
do not have jurisdiction to review an order 
of a state court disbarring an attorney in 
that state for personal and professional mis- 
conduct. In the Matter of the Disbarment of 
Rhodes, 370 F.2d 411 (CA8); Clark v. State of 
Washington, 366 F.2d 678 (CA9); Gately v. 
Sutton, 310 F.2d 107 (CA10); Howard v. United 
States Distrmemmecourt for the Districuser 
Colorado. 5.0 © .cdupeln (Cn); sand Keeley v-. 
Evans, 2/71 F. 520 (CA9), App. dismissed 25/ 
URS oF 


Go Sar uy 


"The plaintiff contends that this court 
should take jurisdiction over the present 
controversy by either viewing the action as 
an original civil action under the Civil Rights 
Act HP US.6.8e8) 1962 ana 26,U-S.C.A.§ 13435 
or by viewing it as an original equitable 
Bccromsunder 2ouv.c.Con. 9 13a. 
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"The plaintiff's contention is without merit. 
Beearaless of the label that the plaintiff is 
evvenptame fo DUG Upon the present action, it is 
obviously nothing more than an attempt to have 
aes cOureeteyrew che mandate of the Supreme 
Pour, Of GNe etaLe OL Missouri suspending the 
Praeabitt's right to practice law in Missouri. 
Furthermore, were this court to take jurisdiction 
ever the present case aS an original civil suit, 
mowould not only have to review fhe action 
taken by the Supreme Court of Missouri, but it 
would also have to review the action of the 
Supreme Court of the United States in dismissing 
the DPlaintiti Ss petition Mer a writ of @ertiorari. 

"Me fact that the present action is 
brought under the Civil Rights Act does not give 
Ciscourt iri sOletion over tne SUDJECt MavEer 
as an original civil action. Gately v. Sutton, 
supra; Clark v. State of Washington, supra. The 
only method for the plaintiff to seek review of 
the decision by the Missouri Supreme Court sus- 
pending his license is to petition the Supreme 
Court of the United Staves for a writ of 
eerziorari. (Gately vo sutton, supra. this 
the plaintiff has already done, and without 
success." (p 39) 

Whether one uses the phrase "jurisdiction" or, 


as suggested by thiscourt in 
Clark v. State of Washington 366 F2d 678, 681 (9 Cir, 1966), 
the term "failure to state a claim,” the result is that 
appellant is not entitled to the relief he seeks in the 
meacraly district Counc. 

b. Comity 

Comity involves a respect by the federal courts 

for the function which state courts serve in our governmental 
system. Even when a federal court has jurisdiction and can 
grant the relief requested, it will often refuse, because of 


Comity. COuiIntveriere withra Stave Court. 
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The United States Supreme Court has instructed 
the lower federal courts to be extremely reluctant to 
jmicerfere in state court proceedings, especially criminal 
proceedings. 

Douglas v. City of Jeannette 
SliGeiie 157. 6s S Clo7/7, of Led 
1324 (1943) 


Stefanelli v. Minard 342 US 117, 
72 US 118, 96 Led 138 (1951) 


The rule of comity has been applied in situations 


very similar to that involved here. 


Rhodes v. Houston 202 F Supp 624 (D Neb, 1962), 
polarmed per curiames0olr2d O59Rscert den 3/72 Us 
0 ano Ct 72 Leded 1 

Plaintiff was an attorney. He was convicted of 
contempt of the state court, fined $2,500, and sentenced 
to nine months at hard labor. He them brought this action 
in the federal court against, among others, the Nebraska 
Supreme Court justices and the state trial judge, asking 
for damages and an injunction against his being imprisoned, 
arguing that his federal constitutional rights had been 
violated. 

The court held that the injunction would be 
denied because of the delicate relationship between federal 
and state courts. The court pointed out that only rarely 
will a federal court interefere with the conduct of state 
officials, especially by injunction. The court refused, 


out of consideration of comity, to issue an injunction here. 
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Peony. State O@@l] linoiis 312 Fedwe57 (7 Cir, 1963) 


This is the case discussed supra, pages 14-15, in 
mnich plaintiff had been convicted of contempt in a state 
meme. courts the Supreme Court of Illinois had ultimately 
affirmed, and the United States Supreme Court had denied 
certiorari and rehearing. In holding that the plaintiff 
Hes not entitled to challenge this conviction in a federal 
Pourt by declaratory and injunctive proceedings, even 
though he was claiming a denial of federal constitutional 
rights, the Seventh Circuit relied not only upon 28 USCA 
§ 2283, but also on comity, saying: 


"By commencing this suit in the federal court 
after the Lilieinois Supreme Court had eitirmed the 
criminal contempt conviction, and the Supreme Court 
of the United States had denied certiorari, 
plaintiff seeks to thwart the final state court 
judgment by relitigating, in a trial de novo, 
the very issues that had been litigated in the 
state court. If this newly discovered appellate 
procedure is permitted, many state criminal prose- 
cutions will be faced with chaos and unenforce- 
ability. 


x 


"We live in a jurisdiction of two sovereignties. 
Each has its own system of courts which operates 
in a common territory. Great care should be taken 
to avoid embarrassing conflicts. An accused should 
not be permitted to use the machinery of one 
sovereignty to obstruct his trial in the courts 
of the state unless the necessary operation of 
such machinery prevents his having a fair trial. 
Wilson v. Schnettler, 365 U.S. 381, 81 S.Ct. 
632, 5 L.ed, 200620, 


"State judges, as well as federal, have the 
responsibility to respect and protect persons 
from violation of federal constitutional rights. 
The Supreme Court of the United States has the 
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MigMbecOupacs On amy Such cases decaded by the 
buemest Court of a state. Also, there is the 
remedy of federal habeas corpus which is pre- 
dicated upon the accused submitting himself to 
custody after having exhausted state remedies. 


"Pederal courts have been and should be 
meluctant FLO mmLeriere by idmjunction in a state 
court criminal proceeding. As stated by Mr. 
Justice Douglas in his dissent in Pugach v. 
Dollinger, 365 U.S. 458, at page 462, 
lS Ct. 650, at page O52, 5 L.Bd.2d 678: ‘The 
strongest expression of that reluctance is 
found in the general prohibition of federal 
injunctions "to stay proceedings in a State 
Goumee 20 °U,SeCar9 2283.9" (0 259) 


Schroeder v. State of Illinois 354 F2a 561, 56 Cin. 1965) 
cert den 334 US 972, 16 Led2d_ 602 


Plaintiffs lost a condemnation case in the state 
court. They brought a civil rights action in the federal 
district court for injunctive relief and for a declaratory 
judgment that the state decisions were void. The Seventh 
Circuit affirmed the trial court's dismissal of the plaintiffs' 
suit stating: 


"The relief sought is a declaration that the 
Illinois court decisions, in proceedings at trial 
and on review, are void even though the courts had 
jurisdiction of the subject matter and parties. 
These allegations, even if true, do not present 
either a gound for a federal question jurisdiction 
under 28 U.S.C. § 1331, since the state court 
admittedly had jurisdiction over the parties and 
the subject matter, Chance v. County Board of School 
Tumstees, 332 F.2d O71, S74 (7én Cir. 1964); or a 
ground upon which to obtain review of the state 
court proceedings by a federal district court 
under 26 U.S.C.A. $ 1343 throush invocation of 
HP? U, SUG Sel9S3m Gocsay. state of Tilinois, 312 
F.2d 257, 259 (7th Cir. 1963). Schroeders' attempt 
'to thwart! the final state court judgments by 
relitigating in a trial de novo the very issues 
which were, or should have been, raised in the 
state courts concerning state law, and upon which 
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feremorart to the United States Supreme Court 
might have been sought. To paraphrase what was 
said in Goss about permitting such ‘appellate 
proceduge,' if it were done many state court 
judgments would be faced with chaos and unen- 
Goerecability. 312 F.2d at 259." 


Stevens v. Frick, 259 F Supp 654 (SD NY, 1966), 
Perirmed 3/2 Ned 37 Comusecn US Ss Ct 2 
18 Leded 973 (May 22, 1967) 


the plainer? auvhor brought an@acriem Lo en ol 
defendant from further prosecuting a civil case against 
him in a Pennsylvania state court. Plaintiff claimed his 
federal constitutional rights would otherwise be violated. 
The district court dismissed the case, stating that 
whether or not 42 USCA § 1983 was an exception to 28 USCA 
§ 2283, 


"Even in thoecircuits which characterize section 
1983 as an express authorization by Congress to 
enjoin state court proceedings, however, the 
assertion is tempered by the application of 
‘familiar rules of comity' and an awareness of the 
'delicate balance! of federal-state eerie cs 
See Baines v. City of Danville, 337 F.2d 579 (4th 
Cir. 1964) and cases therein cited. Thus, even 
assuming the requisite degree of state action 

and, further, that section 1983 can properly be 
viewed as Congressional authority to stay im- 
proper state action, I am constrained to conclude 
that interference by this court with the 
Pennsylvania action would constitute an un- 
warranted distortion of sensible rules of comity." 


(iment) 
Ce hese UCdteara 
The familiar principles of res judicata and 
collateral estoppel bar this action. Appellant is clearly 
attempting to relitigate in the federal court those issues 


which have already been raised and decided against him in 
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lthe state court in a judgment which is now final. 
lqacks v. City of Los Angeles 240 F2d 495 (9 Cir, 1 1) 

(Memo scivideservant wassdischarged from his job. 
He challenged his discharge both in administrative and 
State judicial proceedings. The state judgment against 
him became final. He then attempted to relitigate the 
mmole matter in the federal courts on the ground that the 
state administrative and judicial officials had denied 
him due process under the federal Constitution. This 
court held against him on the ground that the action was 
barred by res judicata. 


Accord; 


Grubb v. Public Utilities Commission 
281 US 470, 74 Led 972 (1930) 


Wilke & Holzheiser. bay. Vv. HReimel 
266 F Supp 168 (ND Cal, 3-judge 
court, 1967) 

There is no reason for a federal court to inter- 
fere with the state court proceedings at this, the final 
stage of those proceedings. Appellant has had his day in 
court. He had his opportunity to present all his federal 
constitutional claims to the Supreme Court of Oregon and 
then to the United States Supreme Court which denied 
certiorari and rehearing. Appellant has lost that case. 
The federal courts should not now interfere with the right 
of the Supreme Court of Oregon to enforce its decision, a 
decision which has become final. Appellant should not be 


allowed to relitigate the same issues in the federal 
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CONCLUSION 


| HMOMMcie reasons set forth hereinabove, the 


muaement of the district court should be affirmed. 
| Respectfully submitted, 


CURTIS W. CUTSFORTH 


THOMAS H. TONGUE 


Attorneys for Appellees 


APPENDIX 


"oRS 9.480 Grounds for disbarment, suspension or reprimand. 


"The Supreme Court may disbar, suspend or 
reprimand a member of the bar whenever, upon 
proper proceedings for that purpose, it appears 
to the court that: 


"(1) He has committed an act or carried on 
@ Course of conduct of Such nature that, if he were 
applying for admission to the bar, his application 
should be dented: jor 


"(2) He has been convicted in any juris-— 
diction ©f an offense which 1s a misdemeanor 
ivelvime moral Lumpiemac or a1elony under tie 
laws of this state, or is punishable by death 
or imprisonment under the laws of the United 
States, in any of which cases the record of 
his conmaichuen shall be “conclusive evidence, or 


"(3) He has wilfully disobeyed an order of 
Secouny requiring hamete de Or forbear an act 
Gonnmected Withebis Pproiessxon; sor 


"(4) He is guilty of wilf@® deceit or mis- 
conduct in his .promession, or 


‘He isguilcy of Woltul voolat om om 
any of the provisions of ORS 9.460 or 9.510." 


"ORS 9.540 Disciplinary proceedings conducted by board 
of governors; review by Supreme Court; costs. 


"(1) The board of governors may, by a two-thirds 
vote of the board, after a hearing for any of the 
causes set forth in the statutes warranting disbar- 
ment or suspension, or for any breach of the rules 
of professional conduct, make an order recommending 
to the Supreme Court the disbarment of any member, 
or that such member be disciplined by reproval, 
public or private, or by suspension from practice. 
The board shall keep a transcript of evidence 

and proceedings in all matters involving disbar- 
ment or suspension and may make findings of fact. 
In any case, the board shall render a written 
decision on the proceedings. Notice, and a copy 

of the decision and any recommendation of the board, 
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Peetat vec by Tne secretary of the Oregon State Bar, 
immediately shall be transmitted by registered 

or certified mail to said member at his last-known 
postoffice address; and the board immediately shall 
file a copy of the decision and any recommendation, 
€ercitied by the secretary of the Oregon State Bar 
with the transcript and findings, whenever findings 
Tremmagde, wien thew@lerk Of the supreme Court. “Any 
person against whom the board shall make any such 
recommendation may, within 60 days after the filing 
of the certified copy of the decision and recommendation, 
petition the Supreme Court to review the decision 
and recommendation or to modify, reverse or reject 
the same. Upon review of any decision or recommendation 
© the board, the Supreme Court, after due notice and 
such hearing as the court may determine, may affirm, 
door, modity, reverse or reject the same, and there— 
upon shall make an appropriate order. When 60 days 
have elapsed after the filing of the certified copy, 
iene petition tor reyeew has been tiled, the supreme 
Coust Way arrtmm, adopt, Modify, reverse or reject 
the decision or any recommendation of the board and 
make all necessary orders in conformity therewith. 


hae sa 


"(4) The disciplinary grounds and procedures 
set forth in this chapter are not@intended to limit 
or alter the inherent powers of the courts to dis- 
bar or discipline members of the bar." 


CERTIFICATE 
T. certify that, in connection with the prepa- 
ration of this brief, I have examined Rules 18, 19 and 39 
of the United States Court of Appeals for the Ninth 
Merrcuit and that, in my opinion, the foregoing brief is 
‘in full compliance with those rules. 


CURTIS W. CUTSFORTH 
Of Attorneys for Appellees 


